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FEDER c\L COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Implementation of Section 3C 2 of
the Telecommunications Act )f 1996

Open Video Systems

In the Matter of

Telephone Company-Cable

Television Cross-Ownership Rules,
Sections 63.54-63.58

)

)

)

)

)

)

CS Docket No. 96-46

CC Docket No. 87-266 (Terminated)

COMMENTS AND PETITION FOR RECONSIDERATION
OF THE NATIONAL CABLE TELEVISION ASSOCIATION, INC.

The National Cable T ..~levision Association. Inc. ("NCTA"), by its attorneys, submits the

following comments in resp( I1se to the Commission's Notice of Proposed Rulemaking

("NPRM") in the above-caplloned proceeding.

NCTA is the princip;.l trade association of the cable television industry. Its cable system

members provide cable tele\ Ision services throughout the United States. Its programmer

members offer the full rangf of satellite-delivered services that are offered to consumers over

cable systems. The Commi'.;ion's resolution of this proceeding will substantially affect NCTA's

cable system and programm'r members,
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1""lTRODUCTION AND SUMMARY

Section 653 of the Tel'communications Act offers a regulatory alternative to franchised

cahle servIce. The alternative permits the operator of a cable-equivalent facility to offer

programming directly to end· lsers without complying with local franchise requirements. The

Act incorporates a conscious 10licy trade-off operators of open video systems voluntarily cede

editorial control over up to tv o-thirds of their activated channel capacity in return for nearly

complete relief from local fra I1chise requirements.

This rulemaking will letermine how the Commission should exercise its oversight

necessary to enforce the trad, ·off. Will OVS be a genuine opportunity for other programmers

and packagers to compete wlih the facility-provider's programming operation in attracting end

user subscribers? Or will it I 1m out to give the OVS operator so many advantages that

competitors lack a real chanl '.~ and consumers lack a real choice? The answers to these

questions will determine whl ther or not OVS will represent a realistic business opportunity for

unaffiliated programmers, aJ d if the OVS arrangement will offer consumers accessing the OVS

facility a genuine choice of rrogramming packages.

In addition, this aetie n and the related proceeding to be undertaken by the Common

Carrier Bureau, will decide /hether telephone ratepayers are adequately protected when

telephone companies undert Ike the investments to make their integrated networks video

capable. The cost allocatiof issue repeatedly deferred in the video dialtone proceedings, can

wait no longer.
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NeTA urges the COml nission, consistent with the statute and as elaborated below:

• To adopt effective~ostallocation rules that prevent cross-subsidy, and that
protect telephone I ltepayers from being burdened by OVS investments:

• To implement a Sf oarate subsidiary requirement as a necessary safeguard to
facilitate the deter Ion of cross-subsidy and discrimination;

• So long as channe capacity is scarce, to limit the number of channels that an
OVS operator is p'Tmitted to select to one-third of the activated channels,
exclusive of mustarry and PEG requirements, but including the shared
channels;

• To establish procedures that guarantee programmers nondiscriminatory access
to OVS system f,lilities;

• To mandate proccJures that prevent discrimination against unaffiliated
programmers in tI e provision of information to subscribers;

• To provide for sel,~ction of the channel administrator based upon the
collective determl nation of the programmers using capacity on the system,
and to provide fOI the classification of channels, exclusive of must carry and
PEG channels. a~ 'shared" only when programmers enter into agreements for
the simultaneous arriage of a program network on the facility;

• To prohibit, untiJ.~ffective telephone service competition is a reality, the joint
marketing of tele!lhone servIce and telephone company-provided OVS
transmission or pogramming services, unless customers are simultaneously
made aware of VI leo transmission and programming alternatives by cable
operators, in a mmner that gives no advantage to OVS over competing cable
operators or unafiliated packagers/programmers:

• To permit incum' lent cable operators the same choice as is available to
incumbent LEO iO provide OVS service in lieu of franchised cable service;

• To require a den, mstration of compliance with Commission policies,
regulations and I I"Ocedures, including cost allocation regulations, prior to
certification, ane to further require ongoing compliance following
certification: ,Wi

• To require telepl one companies holding outstanding commercial video
dialtone applical ons to choose between franchised cable service and OVS
service followin' a reasonable transition period.

Action in each of these are,: is necessary to establish an effective regulatory regime.
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I. THE COMMISSIOl' MUST GUARANTEE PROGRAMMERS
NONDISCRIMINAT~O~R~Y~A~C~C::::::E~S~S~__, _

The obligation to pro\ ,de nondiscriminatory access distinguishes OVS operations from

traditional cable system arran cements. Under traditional arrangements, cable operators exercise

editorial control over all of th -ir channels, except for those channels devoted to must carry, PEG

access and leased access, 0\ S is different. The key distinctions between OVS and traditional

cahle are that with OVS (1) the manager of the facility does not exercise editorial control over

the vast majority of the cham ds; and (2) the manager of the OVS facility is not required to

obtain a local cable franchise and is not subject to most local regulation.

In creating the OVS ( Dtion, Congress undertook a conscious trade-off of policy goals.

Traditional cable, in which ttc cable operator functions as editor on most channels, is fully

subject to Title VI, including the franchise requirement. In contrast, in return for ceding control

of up to two-thirds of the sy~em capacity, which musl be made available nondiscriminatorily to

non-affiliates, the OVS opeL tor is relieved of the franchise requirement. The choice between

these options is left to the fa, lIity provider. l

Commission oversigl t of the OVS operator is needed because aLEC-affiliated OVS

operator is specially positior ,,~d to compete unfairly against unaffiliated packagers and

- ._----- .._-----

While the Telecommunicatons Act provides the Commission with limited flexibility to adopt OVS
rules, there is no choice wtt,;n it comes to nondiscriminatory access. The statute is unequivocal on
this point. It directs the C< mmission to adopt regulations that "prohibit an operator of an open video
system from discriminatin~ among video program providers with respect to carriage."
Telecommunications Act c 1996, §653(b)(1 )(A) (HI 996 Act"). The only exceptions are must carry
and PEG obligations. Thi~ IS in contrast to the greater flexibility associated with the rates, terms and
conditions for carriage Wh1'h, in additIon to being "just and reasonable," must be also "not unjustly or
unreasonably discriminator v" Id. (emphasis supplied) There is no equivalent qualification for
carriage itself. which must ')\~ provided without exception
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programmers. Without effecT ve Commission supervision, the LEC can over-allocate costs to

the telephone operation and l nder-allocate costs to OVS. The resulting misallocation could

enable the LEC to fund a str:llegy of predatorily pricing video programming service rates to

end-users. The OVS operate's programming operation is, after all, in competition with other

potential providers of progral Iming on the open video system. The Commission must stand

ready to intervene to prevent liscrimination of this sort

The Commission's pr lposal "to adopt a regulation that simply prohibits an open video

system operator from discrin mating against unaffiliated programmers in its allocation of

capacity.,,2 and to "allow the Jpen video system operator latitude to design a channel allocation

policy consistent with this gc oeral rule",3 will not guarantee nondiscriminatory access for

programmers. Moreover.. if ldopted, it can effectively eliminate the trade-off inherent in OVS

that relieves the OVS operat.lr from the franchise requirement in return for providing

nondiscriminatory access to Jrogrammers on two-thirds of the available channels.

The potential for dis\ rimination warrants an effective program of Commission oversight

As described below. the COllmission must establish procedures to effectively enforce

nondiscrimination.

_._._--- ---

Implementation of the Tekcommunications Act of 1996. Open Video Systems, FCC 96-99, reL Mar.
11. 1996. at 8. ("Open VI leo Systems").
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A. Channel Countine. Channel Sharine and Channel Positionine

Where the demand fOJ capacity exceeds the supply, the Telecommunications Act bars

"an operator of an open video ~ystem and its affiliates from selecting the video programming

services for carriage on more han one-third of the activated channel capacity.,,4 The

interpretation of one-third in hese circumstances is absolutely critical, because it can decide the

number of available channeb and the scope of potential competition.

1. Channel Countine

The NPRM proposes 0 satisfy a portion of the OVS operator's must carry/PEG

requirement by taking the chmnels needed for must carry and PEG "off the top" of the activated

channel total, and granting th~ OVS operator access to one-third of the remaining channels.

Under the example put forth 'n the NPRM, "if there are 90 channels on an open video system,

15 of which are devoted to PEG and must carry requirements, the open video system operator

would be entitled to select tt:: programming on one-third of the remaining 75 channels -- i.e., 25

channels ,,5

NCTA agrees with tlls proposal. It represents a middle ground between requiring the

OVS operator to satisfy the nust carry/PEG carriage requirements by utilizing a significant

proportion of its exclusive a location (in the above example, 15 of 30 channels) for mustlPEG

channels, and not using any portion of its capacity for this purpose. By effectively requiring the

()VS operator to use a porti ,n of its mandated channel allocation for must carry/PEG stations,

while providing that other u,ers satisfy the rest the Commission would establish the policy that

1996 Act, §653(b)(\ )( B)

Open Video Systems at 1( n.34.
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packagers share the responsib1!ity for must carry/PEG carriage.

The Commission mUSl also decide whether to require the inclusion of shared channels

for purposes of determining tl c one-third of system capacity that the OVS operator may control.

The statute answers this quesllon. It provides that, where demand for channels exceeds the

supply, the OVS operator or 1 s affiliates are prohibited "from selecting the video programming

services for carriage on more rhan one-third of the activated channel capacity.,,6 If the OVS

operator, either exclusively 0 In consultation with other programmers, "selects" the shared

channels, it is engaged in channel selection for purposes of Section 653 (b)(l)(B). The OVS

operator is not entitled to seh t,;.Lmore than one-third of the available channels, even if these

channels are also selected byi)ther packagers for purposes of sharing.

Any other interpretatll)ll places the OVS operator in a position to "select" significantly

more than one-third of the a\ tivated channels. Returning to the Commission's example, if the

OVS operator were permitte I to select one-third of the channels for its exclusive use plus the

shared channels, the prospel for effective intra-modal competition could be defeated. If, for

example. thirty of the remail ling 50 channels were classified as "shared," only 20 would be left

over for competitors. Even f only one competitor emerged, that competitor would be at a

significant competitive disa, !vantage in relation to the OVS operator.

2. Channel Sharing

The competitive situ ttion would be tilted even more strongly (and unfairly) in favor of

the facility provider if, as tr . Commission proposes. the OVS operator is allowed to decide

-_._-. ------

Id, (emphasis supplied).
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"how and which programming is selected for shared channels.,,7 The NPRM maintains that,

under the Telecommunication Act. the agency has no choice but to grant this discretion to OVS

operators. But there is no bas .~ in law for the Commission's conclusion, and the proposal

represents unsound policy

To the contrary, the At's grant of discretion to the OVS operator is much more limited.

The Act permits

an operator of an oper video system to carry on only one channel any video
programming service hat is offered by more than one video programming
provider (including th: local exchange carrier's video programming affiliate),
provided that subscrirers have ready and immediate access to any such video
programming service

This language does not authrrize the OVS operator to decide that particular program networks

should be shared, while other s may be offered on an exclusive basis. As the Commission

recognizes elsewhere in the NPRM, that authority is left to program producers, vendors, and

other entities responsible for programming content Their right to "exercise control over their

products"Y is to be neither al:ered nor diluted by the adoption of the Commission's proposal.

The statute merely authorize ~ the "physical" or "technical" act of carrying a program network

"selected" by multiple progl ammers on the same portion of bandwidth.

The statute authorizl s the technical act of channel sharing so that the OVS operator will

not be required to carry the ,arne program network on multiple channels. The provision

addresses a practical proble n that arose in numerous video dialtone proposals. Anticipating that

_._-_ .._-----

Open Video Systems at )1

1996 Act, ~ 653 (b)(1 )(C

Open Video Systems at I
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the limited analog capacity WI lJ ld be oversubscribed if multiple packagers were forced to carry

the same programming on dif1:rent channel slots. and that certain popular networks would be

sought by multiple packagers telephone companies proposed and the Commission agreed in

principle that technical arranf!.~ments should be permitted to avoid unnecessary duplication.

For example, recalling the above 90 analog channel example, if three packagers each

propose to carry e-·SPAN I 01 the system, there is no rational reason, so long as technical and

economic factors can be over orne, for that network to occupy three of the 90 available

channels. Instead, it is prefer lhle to carry e--SPAN Ion only one channel slot, which would be

made available to each of the three packagers that seek to carry the particular programming.

This arrangement, if practica ly workable, conserves scarce channel capacity and makes

additional capacity available for other programmers to display their product. The likely result is

enhancement of competition through the addition of more programmers able to compete for the

attention of audiences, and a I increase in program diversity

The channel efficien\ y called for by the statute can be accomplished without allowing

the OVS operator to select these shared channels. Under copyright law, each entity proposing to

offer programming on the 0 VS facility should be permitted to negotiate with the program

network its proposes to distllbute. (As noted, the Commission explicitly acknowledges the right

of the program network to c lOtrol its product. See Open Video Systems at 17.) Thus, channel

sharing cannot be required' liith respect to a particular program network if the packager's

arrangement with the progr;,m network does not explicitly permit such carriage. However, (if

and only if) two or more pr l \grammers agree to carry a program network, and are permitted to do

so pursuant to appropriate I cense agreements, even if one of those entities is not the OVS



-10-

operator. the program networ~ may be required to be carried on a shared channel.

The Commission asks whether the OVS operator should be required to include channels

it selects for inclusion within ts package on a shared basis within the one-third limitation if the

choice of the particular netwo "ks is delegated to an independent entity. The answer is yes.

Under our proposal, channel' haring will arise only if more than one packager "selects" a

particular network for carriag, If only one packager "selects" the network, it will be available

on an exclusive basis. (A channel sharing arrangement in which the OVS operator decides

which channels will be share( or in which that function is delegated to an independent entity

selected by the OVS operatol makes no sense unless more than one packager wants to carry a

particular network and "sharf' bandwidth on the system.) If an OVS operator, directly or

through an independent entit\ that it chooses, selects the shared channels, those channels should

be charged against the one-th rd limitation. Any other result circumvents the one-third

limitation

The Commission further proposes to permit the OVS operator, automatically, to either

act as channel administrator, n the shared channels. or to select the entity that will perform this

function. This approach is WI mg. Instead, all programmers taking capacity on the system

should agree upon an adminitrator, or share in the administration of the system. We do not

mean a new bureaucracy nee, is to be created. For instance, an employee of each programmer,

including the OVS operator, ould be selected to meet as a group to decide by consensus

questions of administration. \t a time when policymakers are moving away from the control by

monopoly entities of system~ and processes used by many to deliver competitive services, such

as the determination that the \lorth American Numbenng Plan is to be independently
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administered, adoption of the \IPRM proposal would be a step backward.

3. Channd Positioning

The channel administr ltor, in addition to making arrangements for channel sharing,

should also facilitate the posit oning of channels. As the NPR~ acknowledges, there are

marketing advantages to 10wt ' channel numbers. The administrator in consultation with each of

the programmers, including h.lt not limited to the OVS operator's programming entity, should

be permitted to determine ch" nnel locations. It may be reasonable to locate the shared channels

on the lower channel slots inecognition of their presumed popularity.

Channel allocations f,r other programmers should he awarded on a nondiscriminatory

basis. Channels might be all lcated by lot in groups to packagers that purchase groups of

channels.

B. AnaloglDigital Issues

Marketplace reality clctates the separate treatment of analog and digital channels "for

purposes of allocating capacty or the right to select vIdeo programming on open video

systems."IO Digital capacit~ is not expected to be available to consumers on a widespread basis

in the near tenn. For now. I 'chnical and cost considerations limit its use.

The limited use of d gital capahility in existing broadband transmission networks, and

the paucity of digital set-tol boxes in the hands of consumers, means that programmers are

almost certain to view the d.gital option as no option at all. If forced to use digital channels on a

system in which their progr Imming competitors have the use of analog channels, programmers

-------

'Ild., at 1].
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will be competitively disadvaT taged. The Commission should recognize that analog and digital

transmission service are not tr(~ same service, analog channels are much preferred to digital

channels in the near term, and a decision hy the OVS operator to claim analog capacity for its

own programming service, wt de leaving digital capacity to competitors, would constitute unjust

and unreasonable discriminat: 'In.

c. No Discrimination in Providing Information to Subscribers

The Act prohibits an ('VS operator "from unreasonably discriminating in favor of the

operator or its affiliates with I egard to material or information (including advertising) provided

by the operator to subscriber~ for the purpose of selecting programming on the open video

system, or in the way such mlterial or information is presented to subscribers.,,11

The Commission find· "this section is a specific application of the non-discrimination

requirement.,,12 The plain pU'pose is to prevent the OVS operator from using its status as the

provider of the facility to ad\ mtage its programming service over other program services and

broadcast stations. The prov sion should be read as congressional recognition of the OVS

operator's ability, in the absnce ofregulation, to unfairly advantage its own programming

venture, and a declaration of Dolicy that effective implementation is needed to level the

competitive playing field for IJnaffiliated programmers utilizing the OVS platform.

-- ------ ---

11 Id. at [9, citing 1996 Act, ~~653(b)(l)(E)(Il) and (iii). The Act furtherrequires that unaffiliated
programmers and copyrighl holders are able to "suitably and uniquely identify their programming
services to subscribers" am that an OVS operator not change or alter any identification that is
transmitted as part of the pI Jgramming signal. The Act also bars an OVS operator from "omitting
television broadcast station or other video programming services carried on such system from any
navigational device. guide ,t menu.

Open Video Systems at 20
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To the extent that the (VS operator provides program guides, menus and navigation

devIces, it must ensure that en I-users, including those that have presubscribed to its package,

remain continually aware of tl eir programming options. Descriptions by OVS facility personnel

of programming available ove the OVS facility, as well as "hard copy" and electronic program

guides, should describe and d splay available programming choices, including local broadcast

stations, in a nondiscriminato y manner. On the same grounds, navigation devices provided by

the OVS operator must not ac vantage the programming package or packages of its affiliate.

D. Capacity Issues

1. Capacity Allocation Procedure

Demand for channel, apacity may exceed the supply, particularly because most OVS

operators are likely to offer ( nly analog channels in the near term. When that happens, and in

anticipation of the possibiJit\ the Commission should establish a procedure to allocate capacity

on a nondiscriminatory basi~ Without Commission standards, programmers will need to learn

of each OVS operator's cha mel allocation procedure in each jurisdiction, a potentially

resource-consuming endeav, r.

NCTA proposes thaI OVS operators be required to advertise the availability of capacity

to potential programmers, p, ,ckagers and the public, at the publicly-filed rates the OVS operator

intends to charge, and then ) conduct an open enrollment period for at least four weeks. All

packagers/programmers tha seek capacity within the four-week period would be considered to

have sought capacity at the,ame time for purposes of the first-come, first-served procedure.

If at the conclusion If the four week period the OVS operator finds the channel requests

exceed the available capac! y. a meeting of the packagers would be convened to announce the
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results. There would then con mence a second four week period during which all of the parties

seeking capacity, including th( OVS operator's programming affiliate, would have an

opportunity to determine whet her and to what extent shared channels could be used in lieu of

exclusive channels. Thereafter. the remaining channels available for exclusive use would be

allocated by the OVS operato in proportion to the number of channels requested.

2. MaximumlMinimum Capacity Limits

The statute is "as plai ~! as day" on the issue of the percentage of capacity that an OVS

operator may select when oth~r entrants want the remaining channels; that is, "one-third." The

explicit language prohibits, \' hen demand exceeds supply, "an operator of an open video system

and its affiliates from selectilig the video programming services for carriage on more than one

thIrd of the activated channe·~ on such system.,,13 "One-third" means "one-third." If an OVS

operator needs more channel" it can build them.

The Commission ask. whether one-third might not mean one-third when only one other

packager besides the OVS 0 )Crator seeks capacity on the system. The statute means what it

says. [f Congress intended. n exception to the one-third limitation where only one unaffiliated

packager seeks capacity. it i. ould have said so. It did not.

As to minimum tern requirements, the Commission should require OVS operators to

accommodate part-time uses. For decades, cable operators have been offering public access

users blocks of time on chamels, rather than requiring their use on a full-time basis. In contrast,

telephone company video (' laltone tariffs attempted to impose a minimum one month charge.

1996 Act, § 653(bHI)(B
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The Commission has previous y questioned why, if cable operators are able to accommodate

part -time users, telephone con panies cannot do the same .14

Companies proposing I) offer OVS must explain why they. unlike traditional cable

operators, are either unable OJ unwilling to offer time to part-time users. Without good cause to

the contrary. the Commission should include within the certification process a requirement that

OVS operators agree to serve part-time users.

3. Changes in Demand/Capacity

The Commission sed s comment on the adoption of a procedure to account for situations

in which the OVS operator. I nding that some unused capacity is available, decides to exceed the

one-third limit. The issue is vhether, in these circumstances. the operator upon receiving a

request for channels by a nOlaffiliate should relinquish capacity immediately, following a

transition period or not at all

Requiring the OVS (perator' s programming entity to immediately relinquish channels

could cause unjustified disn ption to the entity's business plans and to the expectations of its

customers. At the same tim. however, the OVS operator has a continuing obligation to make

capacity available followin~ a transition. and if not, to construct additional channels.

The Commission sh. ,uld take several steps to take account of new requests following the

conclusion of the initial Opt n enrollment period. First. OVS operators should be required to

provide capacity to part-tin e users. These programmers cannot anticipate their demand for

---_._--.

4 Ameritech Application (herating Companies. Order and Authorization, 10 FCC Red. 4104,4118
(1995). ("As NeTA poi! rs out. the cable industry has accommodated part-time users for years.")
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channel capacity, and as a mat er of policy their programming should be able to find its way

onto the system.

The OVS operator sho lid be given greater flexihility to accommodate programmers

seeking larger channel blocksm limited capacity systems. The OVS operator should remain

subject to the one-third limita ion. But if it is occupying channels because unaffiliated

programmers have not soughl capacity during a prior open enrollment period, a reasonable

transition period of up to one year is appropriate. During that period, the OVS operator can

either arrange for additional .. apacity or relinquish the channels to which the unaffiliated

packager is entitled.

The one-year transitilln should be subject to two material qualifications. First, if in the

interim the OVS operator up.;rades its system and has available additional capacity, that

capacity should be subject t( an open enrollment period during which the unaffiliated

programmer can request channels. Second, the unaffiliated programmer should be entitled to

share any channel on the sy··tem, so long as it has properly arranged for carriage with the

appropriate program netwOf.';

4. The "Head Start" Problem

The nondiscriminati !ry access requirement should be interpreted to prohibit the

commencement of service!·y the OVS operator to its affiliate prior to the availability of

transmission service to con!petitors (using the OVS facility) .. The OVS operator should not use

Its control over the facility '0 ohtain the marketing advantage of a "head start" over other

programmers. The Dover fownship, New Jersey video dialtone system strikingly illustrates the

problem. In Dover Towns1ip, Bell Atlantic commenced service last January for a favored
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packager, even though other pogrammers on the system, who believed they had obtained

capacity through a Commissic ii-supervised open enrollment period, (to our knowledge) are still

unable to reach subscribers_ -1 his situation should not he repeated

E. Dispute Resolution

Finally, the CommissJr 10 should adopt concrete procedures to make clear to OVS

operators that discrimination md other fonns of anticompetitive and anticonsumer practices will

not be tolerated. The Act pro ides a procedure for the resolution of disputes arising under the

open video systems section. Nhile the statute requires the resolution of disputes within 180

days, the Commission should not interpret this provision as permitting OVS operators to act in a

discriminatory manner for a till 180 day period prior to resolution. Nor should the Commission

mvite an entirely open-ended procedure in which OVS operators are pennitted to argue the

appropriateness of blatantly ( iscriminatory conduct under the Act's "not unjustly or

unreasonable discriminatory standard.

II. THE ACT REQUIRES JUST AND REASONABLE OVS RATES

The Telecommunicat ons Act directs the Commission to adopt regulations to "ensure

that the rates, terms, and con litions" for the carriage of programming on an open video system

"are just and reasonable and Ire not unjustly or unreasonably discriminatory." 15 The NPRM,

however. identifies several ~ atutory and policy rationales that all seem to argue against the

acceptance by the Commiss'ln of an affirmative responsibility to ensure that rates are just and

reasonable. The Commissi< q notes that Congress did not contemplate that OVS operators

_.__._--_._----

1996 Act, *653(b)( I)(S)
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would be regulated as commor carriers, and that the conferees did not intend for "Title II-like"

regulation to be imposed. It i~ further observed that OV S operators will likely lack market

power in relation to end-users md will almost certainly face competition from incumbent cable

operators. The NPRM points mt, in addition, that Congress provided for only a limited period

In which to review requests fe· certification. The NPRM suggests the limited review period has

implications for the type of certification process that the Commission ultimately adopts.

As a factual matter, th Te are regulatory schemes other than the common carrier model

for insuring fair rules for prof rammers. The Cable Services Bureau has an alternative rate

regulatory model -- the cable ate regulatory scheme, adopted by the Commission following

passage of the 1992 Cable AI f -- which is neither common carrier regulation nor Title II-like.

The NPRM further ers in contending that an effective rate regulation scheme is not

needed because OVS operat( rs are likely to lack market power vis-a-vis end users. The end-user

rate does not tell the whole S ory. OVS operators are obliged under the statute to charge just and

reasonable rates to other pn.;rammers. The reason for Congress' focus on this relationship is

obvious· - OVS operators w II control a bottleneck facility and will have strong incentives to use

that control to disadvantage:ompeting programmers. If channel capacity rates are not subject

to regulation, OVS operator might try to charge unaffiliated programmers rates so high that they

are dissuaded from entering the market. Moreover, by focusing on the OVS operator-end user

relationship, the Commissil n ignores the possibility that the OVS operator will engage in a price

squeeze. charging unjustifi;bly high rates to programmers for access, while keeping the end-user

rate at competitive levels.
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The limited review per od does not automatically justify no review, any more than the

short period provided for an ir Itial FCC order and reconsideration justifies no regulations.

Congress did not say. after all that because of a limited period for review of certification, OVS

rates are subject to marketplat \~ regulation. To the contrary. Congress imposed upon the

Commission an affirmative dllty to either find that the proposed rates are just and reasonable or

to reject the rates and with it' he certification.

However challenging this statutorily-mandated process requires the Commission to find

that the rates charged to prog-ammers are "just and reasonable" when measured against some

standard that the agency find appropriate to the circumstances_ Although NCTA does not

support any particular standard at this time, it believes the Commission can take two additional

regulatory steps to facilitate mefficient OVS marketplace

First, the Commissiol must remain involved in the supervision of rates to the extent

necessary to warrant that the v are not discriminatory _ OVS operators should not be permitted to

charge different rates for tht same transmission services_ The Commission must stand ready to

promptly resolve complaint, And, in addition. it may be necessary to adopt a rule under which

an OVS operator is require( to offer transmission service at the same per channel rate to all

customers.

Second, the public f ling of rates is a necessary safeguard to protect nonaffiliates against

rate discrimination. Public filing will aid in detection if OVS operators charge different rates to
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different programmers withoU' any justification. It will also facilitate charging the same rates to

the OVS operator's programn mg entity as are charged to nonaffiliates. 16

Most significantly,~LJlatory parity is necessar:v: if no plan is adopted to regulate rates

to programmers here, the sam policy considerations should apply to regulation of rates to

programmers for commercial eased access offered under Section 612 of the Cable Act. If the

Commission decides that the ates for open video system service--the leasing of transmission

capacity over a closed systen to programmers--are not subject to rate regulation on the grounds

that the marketplace is compt titive, it follows that the rates for commercial leased access should

also be deregulated. This conclusion is consistent with Congress' judgment that cable rates

should not be subject to regu ation where consumers have effective competitive alternatives.

III. THE COMMISSION MUST ESTABLISH EFFECTIVE SAFEGUARDS

The prospect of incUl 'lbent LECs offering open video system services over integrated

transmission facilities regui! ~s that the Commission establish safeguards against cross-subsidy

and discrimination. The Co· nmission should take three concrete steps to limit these risks. First,

effective procedures must bi adopted to allocate costs between incumbent LEC telephone

operations and OVS. and th, proceeding to establish these procedures must be completed prior

to the initiation of open vidt 0 system service. Second. incumbent LECs should be barred from

the joint marketing of telepllone service and OVS in response to customer-initiated calls, unless

---- ---

I" With respect to public fih Ig. the Commission has proposed that contracts between an open video
system provider and vide< programming providers be made publicly available. See Open Video
Systems at 15. We ask th· Commission to clarify that this proposal does not contemplate the public
availability of program lit cnse agreements between eIther programming networks or video
programming providers. rhese program license agreements would remain subject to all of the
confidentiality provision· ,~ontained within them.
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they simultaneously inform cu:tomers of cable service alternatives. Finally, incumbent LECs

should be required to provide lpen video system service through a separate corporate

subsidiary.

A. Cost AllocatioQ

Effective regulations tllat protect telephone ratepayers and LEC competitors from cross

subsidization are an essential ngredient of the OVS regulatory scheme. Without effective

regulations in this area, telephone companies will be able to gain an unfair competitive

advantage over other provides of multichannel video distribution services. This unfair

advantage will be achieved (]: the expense of telephone ratepayers who will be forced to pay

higher rates, or who will not 'njoy rate reductions as great as should be the case.

The Commission pro"lerly asks "what steps local exchange carriers should be required to

take prior to certification wir h respect to establishing cost allocation procedures between

regulated and nonregulated ervices under Part 64 of the Commission's rules.,,17 By asking this

question, the Commission f( cognizes that, in contrasl to the transmission component of the

video dialtone service whicl is subject to regulation under Title II of the Communications Act,

OVS will be regulated unde I the Part 64 Joint Cost rules.

While determining t nat Part 64 rules will apply to separate the costs of OVS and

telephone transmission sen Ice, however, the Commission does not explain how the system will

work. Indeed, the Commi:-- ,ion explicitly puts off the resolution of cost allocation procedures to

a separate proceeding. Alt10ugh the Commission requires a separation of costs between

Id, at 28.
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telephone service and OVS, LlCs may not have been given sufficient direction to actually apply

the Part 64 procedures, and thl necessary guidance will not be forthcoming until the

Commission acts in the separ, Ie proceeding.

This is not to say that he decision to apply Part 64 will not have profound consequences.

As Dr. Leland L. Johnson ob.'~rves in the attached Declaration, "These rules are of key

importance to protecting agal 1st cross-subsidization, because they govern the segregation of

costs for providing regulatedelecommunication services from the costs of unregulated services

such as OVS.,,18 By decidin~ to apply Part 64, the Commission has chosen the proper

framework from which to de' lve the more specific requirements. These regulations are so

important that until they are ldopted in the forthcoming separate Common Carrier Bureau

proceeding, certification.~uests should not be entertained.

The Part 64 framew( rk is consistent with the application of a stand-alone cost test as a

starting point to the determi'lation of the pricing of LEC services delivered over an integrated

network. Under the stand-a one cost procedure, which is explained more fully in Dr. Johnson's

Declaration, "the costs allot ated to the regulated sector are no greater than the stand-alone cost

of whatever telephone serv! :es are to be provided on the common transmission network with

OVS. Otherwise, ... OVS v ill bear le~ than its incremental cost. resulting in a subsidy from

telephony." 19

_._-- ._----

18 Declaration of Dr. Lelan, L Johnson, Mar. 28, 1996. at 11, appended to NCTA Comments ("Johnson
Declaration").

l'i ld. (emphasis in original


